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IN THE UTAH COURT OF APPEALS
DIXIE STATE BANK, Successor in
Interest to the Bank of Iron County,
a Utah Banking Corporation,
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Corporation and JOHN DOES I THROUGH V
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REPLY BRIEF OF APPELLANT, LARRY E. KING, an Individual

Plaintiff and Respondent argue that disregarding the existence
of the professional corporation in this case is justified because
the responses of Larry E. King to Plaintiffs1 questions contained
"falteringsn,
responses".

"hesitations",

"convoluted,

self-justifying

That "much of the evidence arose from what was not

said" (Br. of Resp. pp. 5-6). That Dr. King was unaware that his
wife could not "legitimately be a shareholder" and that his wife
and attorney could not be directors of the corporation.

(Br. of

Resp. p.9).

Whether the corporate existence should be recognized in law
should not be determined on the basis of Dr. King's legal expertise.

He is not a lawyer.

Plaintiff's effort to discredit Dr.

King, as an expert on professional corporations amounts to nothing more than an effort to create an atmosphere of suspicion and
confusion on a question which is not even an issue in the case.
On page 14 of Respondent's brief it is admitted "that Larry E.
King M.D., P.C. was a validly created and validly existing corporation at the time the loan was made."

By calling Dr. King as

its own witness and then arguing that Plaintiff's case is proven
by what Dr. King did not say is ridiculous.
It should be noted that the principal point in this suit was
not intended to "pierce the corporate veil" nor to determine that
the shareholder was the "alter ego" of this corporation.
complaint stated five causes of action.

The

The fifth was designated

"Alter Ego".
Defendant's evidence and testimony was prepared to meet the
main

thrust

of the complaint, which the Court decided

in

Defendant's favor.
The Plaintiff, which had the burden of proving all elements of
its case, never at any time asked for any corporate records to be
produced,

never

asked

the Defendant,

Dr.

King,

who was

Plaintiff's only witness on the subject of "Alter Ego" to review
any corporate minutes, corporate accounts, stock record books,
bank statements, articles of incorporation, corporate bylaws,
pension plans or legal requirements for professional corporations.

Dr. King is a medical doctor who hired accountants and

attorneys to handle the legal and business aspects of the corporation.

Clearly he was not aware of the details of corporate

accounting and legal requirements for a simple reason, he had
2

never been requested by anyone to produce nor to review such
documents and he had relied on other professionals to attend to
such matters.
If the burden of proof had been on Dr. King to show that the
corporation had, or had not complied with any specific statute or
other legal requirement, it is clear that such burden was not
met,

On the other hand, Plaintiff

has

admitted that the

corporation was validly created and validly existing at the time
the loan was taken out.
reviewed

the

facts

and

In preparation for the trial Dr. King
the

application for and receipt of
corporation.

documents

leading

up

to

the

a loan made by Plaintiff to the

It was Plaintiff's position that Dr. King had

surreptitiously altered the loan documents and had defrauded the
Plaintiff when Plaintiff had given the corporation a loan.

The

trial Court concluded that the evidence did not support this
claim.
Dr. King did not attempt to become familiar with all the legal
documents, statutes and requirements of professional corporations
because he was never asked to do so by the party which called him
for the purpose of placing such information into evidence.
In any event, there was no evidence asked for, and none
produced that the existence or non-existence of the professional
corporation or any of its activities sanctioned fraud, promoted
injustice or caused an inequitable result.

The burden was

Plaintiff's and there was no allegation of any such activity,
none was proved and there was no finding of such activity because
Plaintiff did not bring the case on this theory, except as a
general proposition designated "Alter Ego" as another string in
its bow of legal theories.

As Plaintiff points out in its brief (pp. 7-8) plaintiff's
case for application of the "Alter Ego" theory was based on a
checklist of factors found in 18 Am. Jur. 2d.

As Plaintiff says,

this "checklist" was referred to by counsel in his questioning
and in his closing arguments.

The fallacy of relying on such a

checklist is that it does not include one of the two requirements
which must be met for application of the "Alter Ego" doctrine in
Utah.

All of the elements found in the "checklist" relate to the

question of whether there was such a "unity of interest and
ownership that the separate personalities...no

longer exist."

Norman v. Murray First Thrift & Loan Co., 596 P.2d 1028, 1030
(1979) as quoted in Municipal Bldg. Authority v. Lowder, 711 P.2d
273,278 (Utah 1985).
second necessary

None of the elements listed relate to the

element for application

of the alter ego

doctrine i.e., that observing the corporate form would sanction a
fraud,

promote

injustice

or

cause

an

inequitable

(Municipal Bldg. Authority v. Lowder, supra).

result.

It should not be

surprising that Plaintiff's failure to plead, prove or obtain
findings necessary to sustain the second necessary element for
application of the "Alter Ego" doctrine was absent in this case
because the "checklist" followed by Plaintiff made no mention of
such requirement.
Respectfully submitted,
Spencer & Anderson

Dale E. Anderson
Attorneys for Defendant-Appellant
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